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In the Court of Appeals of the District of Columbia. 


Ethel Kellogg, Appellant, 
vs. 

The Mutual Life Insurance Company op New York. 


No. 1442. 


a Supreme Court of the District of Columbia. 

The Mutual Life Insurance Company 1 
of New York, a Corporation, Complain-1 

j> No. 24415. In Equity. 

Anna M. Gregory and Ethel Kellogg, 1 
an Infant, Defendants. j 

United States of America, 1 
District of Columbia, I ' 

Be it remembered, that in the supreme court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 


1 Bill of Interpleader. 

Filed January 12,1904. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

The Mutual Life Insurance Company op \ 

New York, a Corporation, Complainant, 

vs. y Equity. No. 24415. 

Anna M. Gregory and Ethel Kellogg, an 
Infant, Defendants. J 

Bill of interpleader. 

The complainant states to the court as follows :— 

I. That it is a corporation organized and existing under and by 
virtue of the laws of the State of New York, and is a citizen of said 
State, and it brings this suit in its own right in order that this court 
may determine to which, if any, of the defendants named above 

1—1442a 


KTHBt Kellogg 


rightfully belong the proceeds of a certain matured policy of life ill' 
surauce hereinafter specifically described. 

II. The defendant, Anna M. Gregory, is a citizen of the United 
States and a resident of the District of Columbia, and is sued herein 
in her own right as assignee of the said policy of insurance, under 
an alleged assignment hereinafter set forth. 

III. The idefendant, Ethel Kellogg an infant, is a citizen of the 
United States and a resident of the District of Columbia, and issued 
in her own right as the sole beneficiary named by the person in¬ 
sured in said policy in a certain request for a change of favor under 
said policy, which request is hereinafter set forth, and a true copy 
of which is hereto attached, marked “ Exhibit A.” 

IV. On or about the 22nd day of September, 1882, this 
2 complainant insured the life of one Daniel M. Kellogg, now 
deceased, in and for the sura of one thou'sand dollars, 
($1,000.00) and issued and delivered to him, in evidence thereof, its 
policy numbered 234,117, the same being made payable, upon com¬ 
pliance with the conditions therein expressed, to the mother of the 
said insured, Susan Kellogg, her executors, administrators, or as¬ 
signs. The said conditions having been fulfilled, there is now due 
and payable under said policy to whomsoever may be legally en¬ 
titled to receive it, the sum of $924.59. 

V. The said Susan Kellogg, mother of the insured and beneficiary 
under the terms of said policy, having died, the executor of her es- 
state, by his instrument in writing, dated the 23rd day of October, 
1902, a true copy of which is hereto attached, marked “ Exhibit B,” 
assigned the entire interest of said beneficiary in said policy to Anna 
M. Gregory, one of the defendants herein. 

VI. On or about June 23,1903, the said Daniel M. Kellogg, the 
person insured, being at that time non compos mentis, by his instru-' 
merit of writing, joined in by his wife and committee, Carrie S. Kel¬ 
logg, requested this complainant to change the beneficiary under 
said policy, and make the same payable to Ethel Kellogg, daughter 
of the insured and one of the defendants herein. 

VII. The said Daniel M. Kellogg, the insured, died at Washing¬ 
ton, D. 0. on or about Dec. 1,1903, and proof of said death having 
been made to this complainant, the entire proceeds of said policy of 
insurance are now claimed and demanded of this claimant, both by 
the defendant, Anna M. Gregory, in virtue of the aforesaid assign- 
‘ ment to her, and by the defendant, Ethel Kellogg, in virtue 
8 of the aforesaid request- for change of favor from said as¬ 
sured ; and both the said Anna M. Gregory, and the said 

Ethel Kellogg threaten and intend to commence and prosecute some 
proceeding at law or in equity against this complainant to recover 
the amount admitted by it to be due to some one claiming or to 
claim under said policy aforesaid, and the complainant under the 
circumstances aforesaid is in danger of being greatly harj’assed and • 
annoyed on account of said adverse claims to the proceeds of said 
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) 3 olicy, aud cannot safely pay the amount admitted to be due thereon 
without the aid of this honorable court. 

• VIII. Wherefore, your complainant submits that the 
*0 ^ said defendants ought to interplead between themselves, 

2 this complainant hereby offering to account for and to pay 

^ " the amount due under said policy, to such of the defend- 

g g ants, or to such other person, as by decree of this court may 

s be determined to be entitled thereto, or to pay said sum 

•2^ into the registr;^ of this court to be disposed of as the court 

M ^ shall direct, while the defendants, and each of them, should 
? be restrained and enjoined from commencing or prosecut- 
® rrt ^*^8 threatened actions or proceedings against this corn¬ 
et 05 piainant. 

■> Wherefore your complainant prays that the writ of sub- 

’S .2 s pcBna may issue from this court to the said Anna M. Gi’eg- 
ory and the said Ethel Kellogg, and that the}"^ aud each of 
o them, may be required to make answer in the premises, 
I § but not under oath, which is hereby expressly waived and 
maybe decreed to interplead, settle and adjust between 

3 J <1 themselves their rights or claims to or in the money due 

® ibj payable under the policy aforesaid, aud that it maybe 

g . decreed that upon payment of the sum admitted to be due 

^ o under the said polic}'' to the party defendant prevailing, 
^ ^ the aforesaid policy of insurance shall be surrendered for 
cancellation, and that the aforesaid defendants, Anna M. 

4 Gregory and Ethel Kellogg, and each of them may be re¬ 
strained and enjoined from commencing or prosecuting any 

action or legal .proceeding against this complainant for the recovery 
of the money due and payable under the policy aforesaid. 

And that your complainant may have such other and further 
relief in the premises as to this honorable court may seem just and 
proper. 

MUTUAL LIFE INSURANCE COMPANY 
OF NEW YORK, 

By ISAAC F. LLOYD, 2nd V. Pres. 

F..D. McKENNEY, 

J. S. FLANNERY, 

Solicitors for Gomplainani. 

WILLIAM HITZ. 

The defendants hereto are Anna M. Gregory and Ethel Kellogg, 
an infant. 


^ o o 
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State op New Yoke, 1 
County of New York, 

I, Isaac F. Lloyd being first duly sworn do say that I am thb 
second vice president of the'Mutual Life Insurance Company of 
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New York and do not, and to the best of my knowledge, informa¬ 
tion and belief the said insurance company does not, nor do or does 
any officer, attorney, agent or member thereof collude with either of 
the defendants named in the bill above set forth, and to which this 
affidavit is annexed, but such bill was and is filed by the said com¬ 
pany of its own accord to obtain the relief therein prayed, and for 
no other purposes whatsoever. 

ISAAC F. LLOYD. 

Subscribed and sworn to before me this 9th day of January, A. D. 
1904. 

[seal.] ALFRED MACK AY, 

Commissioner for the District of Columbia . 

in New York. 

My commission expires Dec’r 31st, 1906. 

5 Exhibit “A.” 

Filed January 27,1903. 

Know all men by these presents, that we, Daniel M. Kellogg, the 
insured named in policy No. 234,117 issued by the Mutual Life In¬ 
surance Company of New York, and Carrie S. Kellogg, his wife and 
committee, desiring to change the beneficiary under the said policy 
No. 234,117 from Susan Kellogg, now deceased, who was named 
therein as beneficiary, to Ethel Kellogg, our daughter, do by these 
presents authorize and direct the said Mutual Life Insui'ance Com¬ 
pany of New York to effect such change in such manner as may 
conform to the custom of the said Mutual Life Insurance Company 
of New York in cases of change of beneficiary under policies issued 
by them,-and for this purpose we hereby, jointly and severally, the 
said Daniel M. Kellogg in his capacity as the insured, and the said 
Carrie S. Kellogg in her capacity as his wife and also as his com¬ 
mittee, release all right, title and interest in the original of said 
policy No. 234,117 from and after the date of issue of a new policy 
insuring the life of the said Daniel M. Kellogg for the same amount 
and on the same terms and conditions as were set forth in the orig¬ 
inal of said policy but making the said Ethel Kellogg the benefi¬ 
ciary under the said new policy, if the change of beneficiary under 
the said policy No. 234,117 is to be effected by the issue of a new 
policy in lieu of the original. If, however, the change of beneficiary 
desired, as hereinbefore stated, is to be effected by an assignment of 
the original policy, we hereby assign, transfer and set over to the 
Mutual Life Insurance Company of New York, for the use and ben¬ 
efit of our daughter, Ethel Kellogg, all our right, title and interest 
in the said policy No. 234,117, and do for ourselves, our ex- 

6 ecu tors and administrators, guarantee the validity and suffi¬ 
ciency of this assignment to the above named assignee, its 







THE MUTUAL LIFE INS, CO. OF NEW YORK. 


5 


successors and assigns, and their title to the said policy will forever 
warrant and defend: Provided, that nothing herein contained shall 
be construed so as to deprive the said Daniel M. Kellogg and the 
said Carrie S. Kellogg, or either of them, of the right to keep the 
said policy in full force and effect by the payment of the future pre¬ 
miums thereon as the same shall fall due as long as the said Daniel 
M. Kellogg shall live. 

In witness whereof, we have hereunto set our hands and seals in 
the District of Columbia on this third day of June, A. D. nineteen 
hundred and three. 

(S.) DANIEL M. KELLOGG, [seal.] 

Witness as to Daniel M. Kellogg. 

‘ (S.) EDGAR A. JARRETT. 

(S.) CARRIE S. KELLOGG, [seal.] 

• Witness as to Carrie S. Kellogg. 

(S.) E. R. MAGIE. 


Exhibit “ B.” 

For one dollar, to me in hand paid, and for other valuable con¬ 
siderations (tVie receipt of which is hereby acknowledged), I hereby 
assign, transfer and set over to Anna M. Gregory whose P. 0. ad¬ 
dress is Washington, D. C., all my right, title and interest in this 
policy. No. 234,117 issued by the Mutual Life Insurance Company 
of New York, and for the consideration above expressed I do also 
for myself my executor and administrators, guarantee the validity 
and sufficiency of the foregoing assignment to the above named as¬ 
signee, h— executors, administrators, and assigns, and their title to 
the said policy will forever warrant and defend. 

7 Dated in Delevan Wis. this 23rd day of Oct. 1902. 

(S.) FRED. LINDEMAN, 

Executor of the Will of Susan M. Gamp, deceased. 

In presence of 

(S.) M. J. CAVEY. 
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8 Answet' of Ethel Kellogg, ilii Infant, by Carrie S. Kellogg, Her 

Guardian ad Litem. 


Filed February 3,1904. 

In the Supreme Court of the District of Columbia, Holding an. 

Equity Court. 


The-Mutual Life Insubance Company of 
New York, a Corporation, Complainant, 

vs. 

Anna M. Gbegoby and Ethel Kellogg, 
an Infant, Defendants. 


} Equity. 


No. 24415, 


The answer of Ethel Kellogg, one of the above-named defendants, 
by Carrie S. Kellogg, her guardian ad litem, to the bill of inter¬ 
pleader of the above-named complainant. 

This defendant, reserving to herself all right of exception to the 
said bill of interpleader, for answer thereto says as follows: 

I. 

This defendant admits to be true all the matters and things stated 
in the first paragraph of the said bill. 


II. 

This defendant admits to he true all the matters and things stated 
in the second paragraph of the said bill. 


III. 

This defendant admits to be true all the matters and things stated 
in the third paragraph of the said bill, and states, further, 
9 that she, the said defendant, Ethel Kellogg, is a citizen of the 
State of Wisconsin and has her domicile in the said State. 

IV. 

This defendant admits to be true that on or about the 22nd day 
of September, 1882, the above-named complainant insured the life 
of one Daniel M. Kellogg, now deceased, in and for the sum of one 
thousand dollars, ($1,000.00,) and issued and delivered to him, in 
evidence thereof, its policy numbered 234,117, the same being pay¬ 
able, upon compliance with the conditions therein expressed, to the 
mother of the said insured, Susan Kellogg, her executors, adminis¬ 
trators, or assigns, and that the said conditions have been fulfilled, 
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as stated in the fourth paragraph of the said bill. This defendant 
admits that there is now due and payable under the said policy to 
whomsoever may be legally entitled to receive it, a sum of money, 
but this defendant cannot state, of her own knowledge or otlierwise, 
the exact amount so due and payable. This defendant states, how¬ 
ever, that she has not received from the complainant herein, either 
directly or indirectly, any money or other thing of value in settle¬ 
ment of or in part payment of the amount due and payable under 
the said policy, and this defendant believes, and therefore charges 
the fact to be, that there is now due and payable under the said 
policy the full amount of the face thereof, one thousand dollars, to¬ 
gether with all accumulations and interest thereunder and thereon. 
This defendant is informed and believes, and therefore charges the 
fact to be, that the said complainant recognized Anna M. Gregory, 
one of the defendants herein, as the legal beneficiary under the said 
policy and made a loan to her of a sum of money, to-wit, ninety- 
three dollars, on the said policy as security, (which loan is 
10 hereinafter more fully referred to,) and that she, the said 
defendant, Gregory, claims only the difference between the 
full amount of the face of the policy,"together with the accumula¬ 
tions thereunder, and the ninety-three dollars already received by 
her. This difference, this defendant will admit to be $924.59, as 
stated in the fourth paragraph of the said bill. 

V. 

This defendant is informed and believes that the said Susan 
Kellogg, mother of the insured and beneficiary under the terms of 
said policy, having died, the executor of her estate executed an in¬ 
strument in writing, dated the 23d day of October, 1902, and referred 
to in the said bill as “Exhibit B,” purporting to assign the entire 
interest of said beneficiary in said policy to Anna M. Gregory, the 
co-defendant herein. 

VI. 

This defendant admits to be true all the matters and things stated 
in the sixth paragraph of the said bill. 

VII. 

This defendant admits that the said Daniel M. Kellogg, the in¬ 
sured, died at Washington, D. C., on or about December 1,1903, 
and that proof of said death has been made to the complainant 
herein. It is true that this defendant claims and has demanded of 
the complainant herein the entire proceeds of said policy of insur¬ 
ance, the amount thus demanded being the full amount of the face 
of the policy, one thousand dollars, together with all accumulations 
and interest thereunder and thereon. 

And this defendant, further answering, says that, prior to the 
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filing of the said bill of interpleader, this defendant com-' 
11 menced an action at law in the circuit court of Dane county, 
in the State of Wisconsin, against the complainant herein to 
recover the amount so claimed by her; that the said action was 
commenced on the fourth day of January, 1904, and the said com¬ 
plainant was forthwith notified thereof by telegraph as well as by 
service of process upon the said complainant’s attorney for process 
in the State of Wisconsin. 

This defendant, further answering, says that she is informed and 
believes that the defendant, Gregory, claims the entire proceeds of 
the said policy, with the following qualification, viz: that the com¬ 
plainant herein, having lent or advanced to the defendant, Gregory, 
a sura of money, to-wit, ninety-three dollars, (being the same ninety- 
three dollars and the same loan hereinbefore referred to and here¬ 
inafter more fully referred to,) the amount claimed as the entire 
proceeds of the said policy by the said defendant, Gregory, is ninety- 
three dollars less than the amount claimed as the entire proceeds of 
the said policy by this defendant. 

This defendant caimot state, of her own knowledge or otherwise, 
whether the said defendant, Gregory, has threatened or intends to 
commence any proceedings at law or in equity against the said com¬ 
plainant, but this defendant believes that no such proceedings have 
been commenced. 


VIII. 

And this defendant, further answering, says that she is informed 
and believes, and therefore charges the fact to be, that the said com¬ 
plainant acknowledged the title to the said policy to be in the said 
defendant, Gregory; that the said complainant lent or advanced to 
the said defendant, Gregory, a sum of money, to-wit, ninety-three 
dollars; that the defendant, Gregor}^ assigned to the said com- 
. 12 plainant the said policy as security for the said loan, and 
the said complainant accepted, recognized and considered the 
said policy, together with the proceeds due or to become due there¬ 
under, as its security for the said loan; that no part of the said loan 
has been paid by the defendant, Gregory, to the complainant, and 
the complainant has claimed and now claims a lien upon the said 
policy, whereby the said complainant has become and now is di¬ 
rectly interested in said policy, holding the same as its security for 
the loan of ninety-three dollars herein referred to; that the com¬ 
plainant does not occupy the position of an independent and disin¬ 
terested stakeholder, and has no warrant in law or equity to compel 
this defendant to interplead with the said defendant, Gregory. 

IX. 

Wherefore, this defendant submits to the judgment of this hon¬ 
orable court, and says that, in view of the fact hereinbefore appear¬ 
ing that the complainant has offered to account for and pay into the 
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registry of this court only a portion of the amount claimed by this 
defendant, she believes that she cannot have all her equities in this 
matter rightly determined and settled in this suit; that in view of 
the further fact that she had, prior to the-filing of the complainant’s 
bill, commenced an action at law to determine the rights between 
this defendant and the complainant, wherein all such rights can be 
determined, she believes this suit is altogether unnecessary and vex¬ 
atious; and this defendant prays judgment whether she shall be 
required to interplead with the defendant, Gregory; and that said 
complainant’s bill of interpleader be dismissed; and that this de¬ 
fendant have her costs in this behalf most unreasonably and un¬ 
justly sustained. 

ETHEL KELLOGG, Defendant, 
By OABRIE S. KELLOGG, 

Guardian ad Litem of said Defendant. 

13 E. R. MAGIE, 

Solicitor for said Defendant Kellogg. 

Affidavit. 

City op Washington, 1 . 

District of Columbia, J ’ 

I, Carrie S. Kellogg, the guardian ad litem of the infant defendant, 
Ethel Kellogg, assigned pursuant to an order dated January 26, 
1904, do solemnly swear that I have read the foregoing answer by 
me subscribed, and know the contents thereof, and that the facts 
therein stated upon my personal knowledge are true, and those stated 
upon information and belief I believe to be true. 

CARRIE S. KELLOGG. 

Subscribed and sworn to before me this thirtieth day of January, 
1904. 

[seal.] WALTER 0. BALDERSTON, 

Notary Public, D. of C. 


14 Amendment to Bill of Interpleader. 

Filed April 8,1904. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

The Mutual Life Insueance Company op "I 
New York, a Corporation, Complainant, | 

Ds. ^Equity. No.24415. 

Anna M. Gbegoby and Ethel Kellogg, an 1 
Infant, Defendants. J 

Now comes the complainant in the above entitled cause and by¬ 
leave of the court first had and obtained hereby amends its bill of 
2—1442a 
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complaint heretofore filed herein by offering to pay into the registry 
of this court the sum of one thousand and fourteen ($1014) dollars 
on account of the policy of insurance in said bill mentioned, in lieu 
of the sura of nine hundred twenty-four and 29 /100 ($924.29) dol¬ 
lars in said bill tendered. 

F. D. McKENNEY, 

J. S. FLANNERY, 
WILLIAM HITZ, 

So Heitors for Comp lainant. 

Leave granted to amend as above this 8th day of April, 1904. 

THOS. H. ANDERSON, Justice. 


15 


Decree. 


Filed April 11,1904. 

In the Supreme Court of the District of Columbia. 


Thic Mutual Life Insurance Company I 
of New York, a Corporation, Complain¬ 
ant, 

vs. 

Anna M. Gregory and Ethel Kellogg, 
an Infant, Defendants. 


'c In Equit 3 L No. 24415. 


Decree of interpleader. 

This cause coming on to be heard upon the complainant’s amended 
bill of complaint and the several answers of the defendants herein, 
the defendant, Ethel Kellogg, having answered by her duly ap¬ 
pointed guardian ad litem, Carrie S. Kellogg, was argued by counsel 
for all parties, and it appearing to the court that the complainant 
The Mutual Life Insurance Company of New York, holds the fund 
mentioned in its said bill of complaint as amended for the true owner 
thereof without having or claiming any right, title or interest therein, 
and the said complainant is willing and desirous that said fund, 
amounting to one thousand and fourteen dollars ($1,014.00) shall be 
deposited in the registry of this court to be paid and delivered to 
whomsoever may be decreed to be entitled thereto, it is therefore, 
this 11th day of April A. D. 1904, by the court adjudged, ordered 
and decreed that said complainant’s bill Of interpleader in this cause 
is properly brought and that said complainant is entitled to the re¬ 
lief therein prayed, and it is further adjudged, ordered and decreed 
that said complainant be, and it hereby is authorized and requited 
to pay into the registry of this court, subject to the further 
16 orders of this court thereupon, the said sum of one thousand 
and fourteen dollars ($1,014.00) being the fund mentioned in 
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said bill of interpleader as amended, and it now appearing to the 
court that said complainant, The Mutual Life Insurance Company 
of New Yoi'k has this day paid into the registry of this court the 
sum of one thousand and fourteen dollars ($1,014.00) as by this order 
required to do, it is further adjudged and ordered that said com¬ 
plainant, The Mutual Life Insurance Company of New York, be and 
it is hereby dismissed from the further prosecution of this cause with 
its costs in this behalf expended, including the usual docket fee, the 
same to be taxed by the clerk of this court and paid out of said fund, 
and that said complainant be, and it hereby is released, acquitted 
and discharged from all claim or liability to said defendants, or 
either of them, for, upon, or by reason of said fund or any matter or 
claim growing out of the same. 

And it is further adjudged, ordered and decreed that the said de¬ 
fendants, Anna M. Gregory and Ethel Kellogg, an infant, do inter¬ 
plead and settle and adjust their several claims,demands and matters 
in controversy in this suit between themselves as they may be ad¬ 
vised. 

THOS. H. ANDERSON, JvMice. 
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Notice of Serverance, &c. 
Filed May 2,1904. 


In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 


This Mutual Life Insurance Company op 
New York, a Corporation, Complainant, 

vs. 

Anna M. Gregory and Ethel Kellogg, an 
Infant, Defendants. 


•> 

!• Equity. 


No. 24416. 


To Messrs. Leckie & Fulton, solicitors for Anna M. Gregory, one of 
the defendants in the above-entitled cause: 

You are hereby notified that Ethel Kellogg, one of the defendants 
in the above-entitled cause, by her guardian ad litem, Carrie S. Kel¬ 
logg, will, in open court, on the 29th day of April, 1904 at ten o’clock 
a. m., or as soon thereafter as the attention of the court can be had, 
enter an appeal from the decree of the court entered in said cause 
on the 11th day of April 1904, and will apply to the justice presid¬ 
ing in equity court No. 1 to approve an appeal bond to be filed by 
her to perfect her appeal from said decree to the Court of Appeals of- 
the District of Columbia. You are hereby notified to appear in said 
equity court No. 1 on said 29th day of April, 1904, at ten o’clock 
a. m., in behalf of said defendant, Anna M. Gregory, and join in said 
appeal. 

E. R. MAGIE, 

Solicitor for Defendant^ Ethel Kellogg, 
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Service of copy of the above notice admitted this twenty-third day 


of April, 1904. 


LECKIE & FULTON, 

Soliciiors for Defendant Anna M. Ch'egory. 
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Order for Appeal & Citation. 


Filed May 2,1904. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 


The Mutual IjIfe Insurance Company of 
New York, a Corporation, Complainant, 

vs. 

Anna M. Gregory and Ethel M. Kellogg, 
an Infant, Defendants. 




> Equity. 


No. 24415. 


The clerk will please enter an appeal from the decree of inter¬ 
pleader in the above-entitled cause, and issue citation on said appeal. 

E. R. MAGIE, 

Solicitor for Defendant and Appellant Kellogg. 


Memorandum. 

May 2,1904.—Appeal bond filed. 


19 In the Supreme Court of the District of Columbia. 


The Mutual Life Insurance — of New ] 

York City 
vs. 

Anna M. Gregory and Ethel Kellogg, j 


y No. 24415. In Equity. 


The President of the United States to the Mutual Life Insurance 

'Company of New York, Greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the cause 
therein, under and as directed by the rules of said court, pursuant 
to an appeal awarded by the supreme court of the District of Co¬ 
lumbia, on the 2nd day of May, 1904, wherein the said Ethel Kel¬ 
logg is appellant, and you are appellee, to show cause, if any there 
be, why the decree rendered against the said appellant, should not be 
corrected, and why speedy justice should not be done to the parties, 
in that behalf. 



1 
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Witness the Honorable Harry M. Clabaugh j 
Seal Supreme Court chief justice of the supreme court of the Dis- 
of the District of trict of Columbia, this 2nd day of May in the 
Columbia. year of our Lord one thousand nine hundred 

and four. 

JOHN R. YOUNG, Glerh, 
By R. J. MEIGS, Jr. 

Service of the above citation accepted this 2d day of May, 1904. 

P. D. McKENNEY, 

WM. HITZ, 

Attorney- for Appellee. 

[Endorsed:] No. 24415. Equity. The Mutual Life Ins. Co. of 
New York vs. Anna M. Gregory, and Ethel Kellogg, an infant. 
Citation. Issued May 2,1904. Served copy of the within citation 
on F. D. McKenney — Win. Hitz. E. R. Magie attorney for appel¬ 
lant. 


20 Copy of Docket Entries in Equity No. 24415, 

Supreme Court of the District of Columbia. 


No. 

Parties, 

Action. 

Complainant’s 

solicitor-. 

Costs. 


No. 24,416. 

Mutual Life Insur¬ 
ance Company 
of New York 
vs, 1, Anna M. 
Gregory; 2, 
Ethel Kellogg, 
Infant. 

Interpleader. 

Wayne Mc- 
Veigh, Fred¬ 
erick D. Mc¬ 
Kenney,John 
Spaulding 
Flannery, 
William Hitz. 

1 

Defendants’ 

solicitor-. 

E. R. Magie for 
No. 2, Leckie 
& Fulton for 
No. 1. 

Clerk. 

Marshal. 

Examiner. 

Depositions ( ) 

Auditor. 

Printer. 

Witnesses. 

Solicitor. 
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ETHEL KELLOGG VS. 


c 

Date. Proceedings. Clerk’s fees. 


1904. 

Jan’y 12 Deposit toward costs, by Wm. Hitz. . $9 00 

“ Bill—appearance—order to file. 55 

“ “ “ spa. toans. & copies 3 issued . 4 00 

** “ “ “ “ ret’d—snm’d 1 & 2and on custodian No.3. . 25 

“ 15 Appearance of deft No. 2 by E. R. Magie 0. B. 20—^p. 20. 40 

“ “ Copy of bill to def’fc—No. 2—issued. . 1 50 

22 Appearance of Leckie & Fulton for deft No. 1, 0. B. 20, . 40 

p. 25. 

“ 26 Answer of deft No. 2 through guard, ad litem —order M. 40 

69 p. 345. 

“ 27 Exhibits A and B to original bill—in one pckg.*. 25 

Feb’y 3 Answer of deft (infant) No. 2 by guard, ad litem (Carrie . 65 

S. Kellogg). 

“ 18 Answ^er of deft No. 1—filed by Leckie & Fulton. 25 

Mar. ] 1 Calendared by court—for present term. 40 

30 Replication filed . 25 

Apr. 7 “ by court (Justice Anderson) ordered with- . 15 

drawn verbal” by consent. 

8 Amendment to original bill—tender of $1014 on a/c of . 00 

policy. 

‘‘ Amendment to original bill in lieu of $924.29 filed. 25 

‘‘ 11 Additional deposit for costs by W. Hitz. 5 00 

“ “ Copy decree—double certif. 185 

11 Deposit of $1014.00 by F. D. McKenney for compl’ts. 15 

“ “ Decree—interpleader—M. 70 p. 338 and certif. to copy. 140 

26 Designation of parties—mo. by deft A. M. Gregory for. 25 

May 2 Appeal of defendant—by deft No. 2—and. . 00 

‘‘ Severance—awarded—M. 70—p. 365. 55 

‘‘ “ Bond of appeal—^filed by defendant Kellogg—filed. 25 

“ Citation ordered—by precipe—and issued. 1 00 

** ** “ refd—served F. D. McKenney W. Hitz. 25 


21 Order for Record on Appeal. 

Filed June 16,1904. 

lu the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

The Mutual Life Insurance Company of " 

New York, a Corporation, Complainant, 

vs. Equity. No. 24415. 

Anna M. Gregory and Ethel Kellogg, 
an Infant, Defendants. 

To the clerk of said court. 

Sir: The defendant and appellant in the above-entitled cause, 
Ethel Kellogg, designates the following as the parts of the record 
which she desires to be included in the transcript upon appeal, viz ; 
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1. Bill of interpleader, including “ Exhibit A ” and “ Exhibit B.” 

2. Answer of Ethel Kellogg. 

3. Amendment of bill of interpleader. 

4. Decree of interpleader. 

5. Order of severance. 

6. Transcript of docket entries. 

7. Designation of parts of record. . 

E. E. MAGIE, 

Solicitor for Ethel Kellogg, Defendant and Appellant 

Copy of above order received this fifteenth day of June, 1904. 

F. D. McKENNEY, 

J. S. FLANNEEY, 

WILLIAM HITZ, 

Solicitors for Complainant. 

22 Supreme Court of the District of Columbia. 

United States op America, \ 

District of Columbia, j ®' 

I, John E. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foi'egoing pages, numbered from 1 to 
20, inclusive, to be a true and correct transcript of the record, as per 
directions of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 24,415, in equity, wherein The Mutual Life 
.Insurance Company of New York, a corporation, is complainant, 
and Anna M. Gregory et al. are defendants, as the same remains upon 
the files and of record in said court. 

In testimony whereof, I hereunto subscribe 
Seal Supreme Court my name and affix the seal of Sdid court, at 
of the District of the city of Washington, in said District, this 
Columbia. 17th day of June, A. D.-1904. 

JOHN E. YOUNG, Clerk. 

Endorsed on cover: District of Columbia supreme court. No 
1442. Ethel Kellogg, appellant, vs. The Mutual Life Insurance 
Company of New York. Court of Appeals, District of Columbia. 
Filed Jun-17,1904. Henry W. Hodges, clerk. 
















EBTORN TO WRIT OF CERTIORARI. 


GODET OF APPEMS OF THE DISTRIGT OF GOlllIi 

OCTOBESR. TERM, 

No. 1442. 


ETHEL KELLOGG, APPELLANT, 

vs. 

THE MUTUAL LIFE INSURANCE COMPANY OF NEW 

YORK. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF COLUMBIA, 


FILED OCTOBER 15, 1904. 


The United S tates of America, ss .• 

[Seal Court of Appeals, District of Columbia.! 

The President of the United States of America to the honorable the 

justices of the supreme court of the District of Columbia, Greeting: 

Whereas in a certain suit in said supi’eme court between The 
Mutual Life Insurance Company of New York, a corporation, com¬ 
plainant, and Anna M. Gregory and Ethel Kellogg, an infant, de¬ 
fendants, equity No. 24,415, which suit was removed to the Court of 
Appeals of the District of Columbia by virtue of an appeal, agree¬ 
ably to the act of Congress in such case made and provided, a dimi¬ 
nution of the record and proceedings of said cause has been sug¬ 
gested to wit: 

“1. The answer of Anna M. Gregor}’’, one of the defendants below , 
to the original bill. 

2. The opinion of the court below." 

1 —n 
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You, therefore, are hereby commanded that, searching the record 
and proceedings in said cause, you certify what omissions, to the ex¬ 
tent above enumerated, you shall find to the said Court of Appeals, 
so that you have the same, together with this writ, before the said 
Court of Appeals forthwith. 

Witness the lionorable Richard H. Alvey, Chief Justice of the said 
Court of Appeals, the 4th day of October, in the year of our Lord 
one thousand nine hundred and four, 

HENRY W. HODGES, 

Clerk of the Court of Appeals of the District of Columbia. 

[Endorsed:] Court of Appeals of the District of Columbia. No. 
1442, October term, 1904. Ethel Kellogg, appellant, vs. The Mutual 
Life Insurance Coinpau}' of New York. Writ of certiorari. 


Ansive^'. 

Filed February 18,1904. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Mutual Life Insurance Company of' 

New York, a Corporation, Complainant, 

^ vs. Equity. No. 24415. 

Anna M. Gregory and Ethel Kellogg, 
an Infant, Defendants. ) 

Answer of Anna M. Gregory, one of the above named defendants, 
to the bill of interpleader in the above entitled cause. 

This defendant reserving to himself all right of exception tlrat 
might be interposed to the said bill of interpleader by way of de¬ 
murrer or otherwise; nevertheless answering, she sar's as follows: 

First. This defendant admits the truth of the allegations set forth 
in the first paragraph of said bill. 

Second. This defendant admits the truth of the allegations set 
forth in the second paragraph of this bill; but further answering 
states that she herewith sets forth what she believes to be a true 
copy of the policy in question, marked “Exhibit I,” together with a 
certified copy of the will, marked “ Exhibit 2,” a certified copy 
of letters testamentary, marked “ Exhibit 3 ” and a copy of the as¬ 
signment bj”^ the executor named thereunder of the policy in ques¬ 
tion (being policy No. 234,117) and marked “ Exhibit 4” and she 
asks that the said exhibits hereto attached be taken and read as 
a part of this her answer. 

Third. This defendant admits that Ethel M. Kellogg, an infant, 
is a citizen'of the United States and a resident of tlie District 
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of Columbia; that she is sued in the bill of interpleader as 
the sole beneficiary named by the person insured in said policy 
by reason of a request for a change of favor under said policy; she, 
also admits that a true copy of said request is attached thereto and 
marked “Complainant’s Exhibit A” but answering further this 
defendant denies that Ethel M. Kellogg has or could have any in¬ 
terest whatsoever in the policy referred to and avers the facts to be 
that during the fall of 1882, Susan Kellogg (who afterwards inter¬ 
married with one James Camp), the mother of Daniel M. Kellogg, 
while residing with this defendant at Jamesville. near Syracuse, 
New York, applied for a policy on the life of her son with the Mu¬ 
tual Life Insurance Compan}' of New York and on or about the 
22d day of September, the said policy was, delivered to the said 
Susan Kellogg, who paid the premium on the same and who con¬ 
tinued to pay the premiums on the same with the aid of this de¬ 
fendant from time to time, until her death, to wit, the 17th of 
March, 1901, from which time until the death of the said Daniel M. 
Kellogg, to wit, December 2d, 1903, this defendant paid all pre¬ 
miums upon said policy as they came due; and at no time was the 
policy ever in the possession of the said Daniel M. Kellogg, nor ditl 
he ever exercise any interest or control in it directly or indirectly. 

Further answering the defendant says that the said Susan M. 
Camp, who is one and the same person as Susan M. Kellogg, was 
indebted to this defendant at the time of her death and prior thereto 
made a will wherein she conveyed to this defendant the policy No. 
234117; that the said will was properly probated and the policy 
properly transferred to her by the executor named in said will, a 
certified copy of said will is attached hereto. 

Fourth. This defendant admits the allegations set forth in the 
fourth paragraph of said bill, except to aver that the policy was not 
delivered to the said Daniel M. Kellogg as therein set forth; but 
was in fact delivered to Susan M. Kellogg, who retained possession 
of the same and that the said Daniel M. Kellogg at no time exer¬ 
cised any interest in or control over said policy. 

Fifth. This defendant admits the allegations set forth in para¬ 
graph fifth. 

Sixth. Answering this paragraph of said bill, this defendant has 
no personal knowledge of the matters therein set forth, except that 
it is true that the said Daniel M. Kellogg was during the fall of ^ 
1900, adjudged to be non compos mentis and at the time of the 
alleged request attempting to change the beneficiary under said 
policy made on or -about the 23rd da 3 ’’ of June, 1903, he was still 
confined in St. Elizabeth’s Asylum for the Insane. 

Seventh. This defendant answering paragraph seventh of said bill - 
says that she has no knowledge of the matters and things set forth, 
except of the truth of the fact that she is due the proceeds under the 
said policy and was about to bring suit by reason of the complain¬ 
ant failing to pay the same. 

Eighth. Answering paragraph eighth, this defendant admits the 




4 


allegations therein set forth and submits herself to the jurisdiction 
of the court. 

Therefore, this defendant prays that the issues herein set forth 
between tl)e complainant and her co-defendant may be adjudicated 
as prayed for in the prayers in the bill of complaint. 

ANNA M. GREGORY. 

LECKIE & FULTON, 

JOSEPH W, COX, 

Solicitor- for Defendant. 


City or Washington, 1 . 

District of Columbia, j ‘ 

I, Anna M. Gregory, do solemnly swear that I have read the fore¬ 
going answer by me subscribed, and know the contents thereof, and 
that the facts therein stated upon my personal knowledge are true, 
and those stated upon information and belief I believe to be true. 

ANNA M. GREGORY. 

Subscribed and sworn to before me this 17th day of February, 
A. D. 1904. 

[seal.] JENNIE M. HARVEY, 

Notary Public, D. G. 


Exhibit No. “ 1.” 

No. 234,117. 

The Mutual Life Insurance Company of New York. 

Age, 23 years. Amount, $1000. 

In consideration of the application forthispol- 
Annual premium ic}’’ and of the truth of the several statements 
$16.91. made therein, and of the premiums hereinafter 
specified, promises to pay at its home office in 
the city of New York, unto Susan Kellogg—mother of Daniel M. 
Kellogg, of Whitewater in the county of Walworth State of Wiscon¬ 
sin, her executors, administrators or assigns, one thousand dollars, 
(any indebtedness to the company on account of this contract to be 
first deducted therefrom), within sixty days after satisfactory proof 
at its said office of the death — the said Daniel M. Kellogg during 
the continuance of this policy, upon the following conditions: 

1. The annual premium of sixteen dollars and ninety-one cents, 
shall be paid in advance to the company, at its home office, in the 
city of New York, on the delivery of this policy, and thereafter on 
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the twenty-second day of September in every year during the con¬ 
tinuance of this contract. 

2. The insured shall not transgress the limits of residence and 
travel prescribed on the back of this policy, which are hereby re¬ 
ferred to and made part hereof, or engage in any occupation there 
forbidden, without the consent of the company in writing. 

3. The company does not insure against self-destruction in any 
form, except upon proof that the same is the direct result of disease 
or of accident occurring without the voluntary act of the insured. 

4. If this policy shall become void, all payments previously made 
upon it shall be forfeited to the company; but, if such forfeiture 
shall occur by non-payment of premium, after three full annual 
premiums have been paid, the company will, upon the surrender of 
this policy, within six months after sucli forfeiture, issue a paid up 
policy fora fixed sum computed according to the legal standard of 
the State of New York. 

5. Proofs shall be furnished to the company as soon as possible 
after tiie death of the insured in such form and containing such 
statements as the company shall require under its general rules. 

6. Any claim under this policy shall be presented in writing to 
the company, at its home office, in the city of New York, accom¬ 
panied by a statement of the court in whicli the same is to— prose¬ 
cuted if not settled, at least sixty days before any action shall be 
commenced thereon, to the end that the same may be settled amica¬ 
bly. And in case such claim should arise after the death of the in¬ 
sured, any action thereon shall be commenced in one year there¬ 
after. 

In witness whereof, the said The Mutual Life Insurance Company 
of New York has caused this policy to be signed by its president 
and secretary, at its office in the city of New York the twent^'^-second 
day of September A. D. one thousand eight hundred and eighty- 
two. 

RICHARD A. McCURDY, President. 

FR. SCHROEDER, 

Ass't Secretary. 


Provisions and Requirements Referred to in This Policy. 

This company allows tlie insured under this policy to reside, 
travel and visit within the following geographical limits, and to 
make voyages in first class vessels to and from places within said 
limits, during the periods hereinafter respectively provided. 
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1. Within the Dominion oC Canada ' 
and the peninsula of Alaska, south 
of the 60th parallel of north latitude. 

In Europe north of the 42d par¬ 
allel of north latitude. 

In the United States of America 
between the parallels 60° and 36° 30' 
north latitude, in North Carolina, 
South Carolina and Georgia except 
within 60 miles of the Atlantic ocean. 

In Tennessee, east of the Tennessee 
river. 

In Alabama north of 32° north 

In that part of Florida within 60 
miles of the Atlantic ocean, north of 
the parallel 28° north latitude. 

And in all parts of the United 
States west of the meridian 92° west 
longitude, north of 33° north latitude, 
and west of the meridian 95° west 
longitude, except within 60 miles of 
the gulf of Mexico. 

In the cities of Wilmington, N. C., 
Charleston, S. C., Savannah, Ga., and 
Tallahassee, Fla. 

2. In all parts of the United States, I 

south of the 60th parallel north lati- : 
tude. ) 


During the entire year. 


Between November 1 and 
July 1. 


Also; 


3. On the continent of Europe, south | 

of the 42d parallel of north latitude, > 
in Egypt, Palestine, and Syria. j 

4. Any place not above specified on) 
or near the Mississippi river or within | 
60 miles of the Atlantic ocean or gulf ! 
of Mexico, south of the parallel of 36° j 
30' north latitude, within the United 


During the months of 
Nov., Dec., Jan., Feb., Mar., 
Apr. & May. 

Not exceeding three days 
at any one time, between 
July 1, and Nov. 1. 


States. J 

5. At any place in Tennessee, west' 
of the Tennessee river; in Alabama 
south of the 32nd parallel of north 

latitude ; in Arkansas east of the me- Not exceeding three days 
ridian 92° west longitude; in Missis- J»at an}' one time, between 
sippi, in Louisiana, and in Texas July 1 and Nov. 1. 
within one hundred miles of the west¬ 
erly line of Louisiana for business 
purposes. j 
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Subject to the following conditions: 

1. That neither a state of war, nor cholera, yellow fever or plague 
shall exist at any such place in foreign countries during the period 
when so resided in or visited. 

2. That in case of visit between July I and November 1, to any 
of the points specified in paragraphs 4 and 5 or while residing in 
Savannah, Georgia, Wilmington, North Carolina, or Charleston, 
South Carolina, the company shall not be liable in case of the death 
of the insured resulting from yellow fever contracted during such 
visit or residence, unless it shall appear that he has been previously 
acclimated to such regions by continuous residence or by having 
had the yellow fever. 

To visit travel or reside beyond the limits and boundaries above 
given permission must be obtained from the company in writing. 

Occupations and employments.—^The insured shall not engage in 
blasting, mining, submarine labor, aeronautic travel or excursions, 
the manufacture, handling or transportation of inflammable or 
explosive substances, service upon any railroad or steamboat or other 
vessel, or in military or naval service of any kind in time of war, 
without the consent of the company in writing. 


Notice. 

Payment of premiums.—All premiums are due and payable at 
the home office of the company in the city of New York; but will 
be accepted elsewhere, when duly made in exchange for the 
company’s receipt, signed by the president or secretary. Notice 
that each and every such payment is due at the date named in the 
policy is given and accepted by the delivery and acceptance of this 
policy, and any further notice, required by any statute, is thereby 
expressly waived; that part of the year’s premium, if any, which 
remains unpaid at the maturity of this contract, shall be regarded as 
an indebtedness to the company on account of this contract, and 
shall be deducted from the amount of the claim. 

Powers of agents.—No agent has power in behalf of the com¬ 
pany, to make or modify this or any contract of insurance, to extend 
the time for paying a premium, to issue a permit for residence, 
travel or occupation, or to bind the company by making any prom¬ 
ise, or by receiving any representation or information not contained 
in the application for this policy. 

Assignments.—The company declines to notice any assignment 
of this policy, until the original or a duplicate or certified copy 
thereof shall be filed in the company’s home office. The company 
will not assume any responsibility for the validity of an assignment, 




(Slip annexed to policy.) 

10000-2-1902. 

Form No. 56. 

Form of Asdgnment. 

For one dollar, to me in hand paid, and for other valuable con¬ 
siderations (the receipt of which is hereby acknowledged), I hereby 
assign, transfer and set over to Anna M. Gregory whose P. 0. address 
is AVashington, D. C., all my right, title and interest in this policy, 
No. 234117 issued the Mutual Life Insuranc Company of New 
York, and for the consideration above expressed I do also for my¬ 
self, ray executors and administrator’s, guarantee the validity and 
sufficiency of the foi’egoing assignment to the above named assignee, 
h— executors, administrators, and assigns, and their title to the said 
policy will forever warrant and defend. 

Dated in Delavan, Wis.' this 23rd day of Oct. 1902. 

(Signed) _ FPED. LINDEMAN, 

Executor of tlie Will of Susan M. Gamp, Dec’d. 

In presence of 

M. J. CAVEY. 


Exhibit “ 2.” 

United States op America. 

State of AVisconsin, 1 
County of Walworth, j ’ 

I, Edna L. Afaughn, clerk of the county court of said county, and 
the keeper of the records, files and seal thereof, with the official title 
of register in probate, do hereby certify that the annexed and fore¬ 
going is a true and perfect copy of — last will and certificate of 
probate thereof in the matter of the last will of Susan M. Camp, 
deceased, as appears from the records and files — said county court 
in my custody, as required b}’^ law. 

In witness whereof, I have hereunto set my hand and affixed the 
seal of said county court at the city of Elkhorn in said county, this 
30 day of December A. D. 1903. 

[seal.] EDNA L. VAUGHN, 

Register in Probate. 

State op Wisconsin, 1 
County of Walworth, j ’ 

I, Jay F. Lyon, county judge in and for said county and sole pre¬ 
siding judge of the county court of said count}^ do hereby certi fy 
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that Edna L. Vaughn, whose genuine signature is subscribed to the 
foregoing certificate of attestation, was, at the time of the signing 
thereof, and now is, the clerk of the county court of said county, and 
keeper of the records, files and seal thereof, with the official title of 
register in probate, duly appointed and qualified to office: that the 
official acts and doings of said clerk are -entitled to full faitli and 
credit; and that said attestation is in due form of law and by the 
proper officer. 

Given under m 3 ' hand and seal, at the cit}' of Elkhoru, in said 
county, this 30 day of December, A. D. 1903. 

JAY F. LYON, [seal.] 
County Judge. 

State op Wisconsin, 1 
County of Wakoorth, ) 

I, Edna L. Vaughn, clerk of the county court of said county, with 
the official title of register in probate, hereby certif}' that said court 
is a court of record ; that Jay F. Lyon whose name is subscribed to 
tlie foregoing certificate, was, at the time of the signing thereof, and 
now is, the county judge of said county, and sole presiding judge of 
said county court, duly elected, commissioned and qualified, and 
that his said signature is genuine. 

In witness whereof, I liave hereunto set my hand and affixed the 
seal of said county court at the cit}' of Elkhorn, in said county, this 
30 day of December, A. D. 1903. 

EDNA L. VAUGHN, 

[seal.] Register in Probate. 

State op Wisconsin, i 

Walworth County, 1^' 

Be it remembered, that on Tuesda}', the 9 day of September, A. D. 
1902, at the cit}' of Elkhorn, in said county pursuant to notice duly 
given as required by law, James S. Parsons, a subscribing witness to 
the last will and testament of Susan M. Camp, late of the city of 
Delavan in said county, deceased hereto annexed was produced, 
duly sworn and examined, before the county court of said county 
and the proofs having been heard before said court, and the court 
liaving thereupon found that said instrument was in all things dul}' 
executed as her last will and testament by the said Susan M. Camp, 
on the 6 th day of March, A. D. 1901, that she was then of full age 
and sound mind, and that said instrument was duly attested and 
subscribed in the presence of the testatrix by the witnesses thereto: 
thereupon said instrument being duly proved,'was by said court, 
duh' allowed and probate thereof granted as and for the last will 
and testament of the said Susan M. Camp, deceased. 

In testimony whereof, I have hereunto set my hand and affixed 

2—E 
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the seal of the county court of said county, at Elkhorn in said county > 
on this 9th day of September, A. D. J 902. 


[Walworth County Court Seal.] 


JAY F. LYON, 

County Judge. 


I, Susan M. Camp, of the city of Delavan, county of Walworth 
and State of Wisconsin, of sound mind and memory do publish and 
declare this my last will and testament. 

I give and bequeath to my sister Anna M. Gregory all my right, 
title and interest in and to a policy of insurance number 234117 
issued on the life of my sou Daniel M. Kellogg for my benefit by 
the “ Mutual Life Insurance Co.” of New York for one thousand 
dollars dated Sept. 22nd, 1882. 

I hereby appoint Fred Liuderman of the cit}’’ aforesaid as the ex¬ 
ecutor of this my will without bonds. 

In witness whereof I have hereunto set my hand this 6th day of 
March, 1901. 

SUSAN M. CAMP. 


Signed by the said . testator Susan M. Camp, as and for her last 
will and testament in the presence of us who at her request, in her 
presence and in the presence of each other have subscribed our 
names as attesting witnesses. 

Witnesses: 

J. S. PAESONS. 

LUCY CAMP PAESONS. 

Delavan, Wisconsin, March 6th, 1901. 


Exhibit “3.” 

Authentication under Acte of Congress. 

United States op America. 

State of Wisconsin, i 
County of Walworth, j ’ 

. I, E. L. Vaughn, clerk of the county court of said county, and the 
keeper of the records, files and seal thereof, with the official title of 
register in probate, do hereby certify that the annexed and forego- 
ing is a true and perfect copy of letters testamentary in the matter 
of the last will ot Susan M. Camp, deceased, as appears from the 
records on file in said county court in iny custody, as required by 
law. 

In witness whereof, I have hereunto set my hand and affixed the 
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seal of said county court at the city of Elkhorn in said county, this 
23 day of October, A. D. 1902. 

[seal.] E. L. VAUGHN, 

Register in Pt'obate. 

State of Wisconsin, I 
County of Walworth, ] ^' 

I, Jay F. Lyon, county judge in and for said county, and sole pre¬ 
siding judge of the county court of said county, do hereby certify 
that E. L. Vaughn, whose genuine signature is subscribed to the 
foregoing certificate of attestation, was, at the time of the signing 
thereof, and now is, the clerk of the county court of said county, and 
keeper of the records, files and seal thereof, with the oflficial title of 
register in probate, duly appointed and qualified to office; that the 
official acts and doings of said clerk are entitled to full faith and 
credit; and that said attestation is in due form of law and by the 
proper officer. 

Given under my hand and seal, at the city of Elkhorn, in said 
county, this 23rd dav of October A. D. 1902. 

JAY F. LYON, [seal.] 
County Judge, 

State of Wisconsin, I 
County of Walworth, j 

I, E. L. Vaughn, clerk of the county court of said county, with the 
official title of resigter in probate, hereby certify that said court is a 
court of record; that Jay F. Lyon, whose name is subscribed to the 
foregoing certificate, was, at the time of the signing thereof, and 
now is the county judge of said county, and sole presiding judge of 
said county court, duly elected, commissioned and qualified and 
that his said signature is genuine. 

In witness whereof, I have hereunto set ray hand and affixed the 
seal of said county court at the city of Elkliorn, in said county, this 
23d day of October, A. D. 1902. 

[seal.] E. L. VAUGHN, 

Register in Probate, 


Letters Testamentary or of Adm. with Will Annexed. 

State of Wisconsin, 1 . 

Walworth County, j ‘ 

The State of Wisconsin to all to whom these presents shall come or 
may concern, and especially to Fred Lindeman, of Delavan, Wis¬ 
consin, Greeting: 

Know ye, that whereas, Susan M. Camp, late of city of Delavan, 
said county lately died testate, and being at the time of her decease 


...... ^ 





an inhabitant of said county, by means whereof the proving and 
allowing of her last will and testament, and granting administration 
of all and singular the goods, chattels, right, eredits and estate 
whereof she died possessed, and also auditing, allowing and finally 
discharging the accounts thereof, is within the jurisdiction of our 
county court of said county, and 

Whereas, on the 9th day of September A. D. 1902, at Elkhorn, in 
said county, before the Hon. Jay F. Lyon, judge of our said county 
court, tlie last will and testament of the said Susan M. Camp, was 
duly proved, allowed and admitted to probate ; and 

Whereas, Fred Lindeman executor named in and by said will is 
exempted by the terms thereof from giving bond 

We, therefore, I’eposing full confidence in your integrity nnd 
ability, have granted and by these presents do grant, the adminis¬ 
tration of all and singular the goods, chattels, rights, credits, and 
estate of said deceased, and any way concerning her said will, unto 
you the said Fred Lindeman. 

Hereby authorizing and empowering ^mu to take and have pos¬ 
session of all the real and personal estate, (except the homestead) of 
said deceased, and to receive the rents, issues and profits thereof, 
until said estate shall have been settled, until delivered over by 
order of said court to the devisees or heirs of said deceased; and to 
demand, collect, recover and receive all and singular the debts, 
claims, demands, rights and choses in action which to the said de¬ 
ceased while living and at the time of his death did belong. 

And requiring you to keep in good tenantable repair, all houses, 
buildings and fences on said real estate which may and shall be 
under your control; and to make and return unto the said county 
court, within three months, a true and perfect inventory of the real 
estate and of all the goods, chattels, rights and credits of said de¬ 
ceased which shall come to your possession or knowledge; to admin¬ 
ister, according to law and the will of the testator, all the goods, chat¬ 
tels, rights, credits and estate of said deceased, which shall at any time 
come to your possession, or to the possession of any other person for 
you, and out of the same to pay and discharge all debts, legacies 
and charges chargeable on the same, or such dividends thereon as 
shall be ordered and adjudged by said court; to render a just and 
true account of your administration to said court within one year, 
and at any other time when reauired by said court; and to perform 
all orders and judgments of said court by you to be performed in the 
premises. 

In testimony whereof, we have caused the seal of our said county 
court to be hereunto aflSxed. 

Witness, the Hon. Jay F. Lyon, judge of said court, at the city of 
Elkhorn in said county, this 9th day of September, A. D. 1902. 

[Walworth County Court Seal.] 


JAY F. LYON, 

County Judget 
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Exhibit “4.” 

Copy. 

For one dollar, to me in hand paid, and for other valuable con¬ 
siderations (the receipt of winch is hereby acknowledged), I hereby 
assign, transfer and set over to AnnaM. Gregory whose P. 0. address 
is Washington, D. C. all right, title and interest in this policy, No. 
234,117 issued by the Mutual Life Insurance Company of New York, 
and for the consideration above expres.sed I do also for myself my 
executor and administrators, guarantee the validity and sufficiency 
of the foregoing assignment to the above named assignee, h— execu¬ 
tors, administrators, and assigns, and their title to the said policy 
will forever warrant and defend. 

Dated in Delavan, Wis. this 23rd day of Oct. 1902. 

(S.) FRED LINDEMAN, 

Executor of the Will of Susan M. Camp, Deceased. 

In presence of 

(S.) M. J. CAVEY. 

Opinion by il/r. Justice Anderson. 

Filed June 21,1904. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia. 

This Mutual Life Insurance Company ) 

of New York, a Corporation, Complain- | 

I In Equity. No. 24415. 

Anna M. Gregory and Ethel Kellogg, | 
an Infant, Defendants. j 

Washington, D. C., April Ath, 1904. 

On Januar}’^ 12th, 1904, the complainant, The Mutual Life Insur¬ 
ance Company of New York, filed a bill of interpleader against the 
defendants, Anna M. Gregory and Ethel Kellogg, the latter being 
an infant, praying that the defendants may be required to make 
answer in the premises, and that they may be decreed to interplead, 
settle and adjust between themselves their rights or claims to or in 
the money due and payable under a certain insurance policy issued 
by the complainant insuring the life of one Daniel M. Kellogg, now 
deceased, in and for the sum of one thousand dollars, the same being 
• made payable, upon compliance with theconditions therein expressed, 
to the mother of the insured, one Susan Kellogg, her executors, ad¬ 
ministrators or assigns; and also praying that upon payment of the 



sum admitted to be due under said policy to the party defendant 
prevailing, said policy being surrendered for cancellation ; and that 
the defendants, and each of them, be restrained and enjoined from 
commencing or prosecuting any action against the complainant for 
the money due under said policy. 

The bill states that on September 22ud, 1882, the Mutual Life 
Insurance Company of New York issued and delivered to the in¬ 
sured, Daniel M. Kellogg, now deceased the policy referred to, and 
that the conditions thereof having been fulfilled there is now due 
and payable thereunder to whomsoever ma}’’ be legally entitled 
thereto the sum of $924.59. 

The bill further alleges that said Susan Kellogg, the mother of 
the insured and the beneficiary under the terms of said policy hav¬ 
ing died, the executor of her estate, on the 23rd of October, 1902, 
by his instrument in writing, a copy of which is attached to the bill 
and made a part thereof, assigned the entire interest of said benefi¬ 
ciary in said policy to Mrs. Gregory, one of the defendants; that 
thereafter, that is some eight months afterwards, to wit, about Janu¬ 
ary 23rd, 1903, Daniel M. Kellogg, the insured, being then non com¬ 
pos mentis, by his written request joined in by his wife and committee 
Carry S. Kellogg, requested the complainant the insurance company, 
to change the beneficiary under said policy, and make the same 
payable to Ethel Kellogg, the daughter of the insured and one of 
the defendants herein. 

The bill further alleges that Daniel M. Kellogg, the insured, died 
in the city of Washington in December last and proof of death hav¬ 
ing been made to the complainant company, the entire proceeds of 
the policy are now claimed and demanded of the complainant by 
both of the defendants, Anna M. Gregory and Ethel Kellogg. The 
defendant Anna M. Gregory claims the proceeds of the said policy 
by virtue of said assignment to her by the executor of Susan Kellogg, 
on October 23rd, 1902, Susan Kellogg being a sister of the defend¬ 
ant Anna M. Gregory. The proceeds of the policy are also demanded 
by the defendant Ethel Kellogg, the daughter of the insured, as sole 
beneficiary appointed by her fatlier in the aforesaid request for a 
change of favor in said policy said request for a change therein be¬ 
ing made on the 23rd day of June, 1903. 

The bill further states that each of the defendants threaten and 
intend to commence and prosecute some proceeding at law or in 
equity against the complainant to recover the amount admitted by 
the complainant to be due under said policy, and that under the 
circumstances stated the complainant company is in danger of be¬ 
ing greatly harassed and annoyed on account of the said adverse 
claims to the proceeds of said policy, and cannot safely admit the 
amount to be due therein without the aid of this court. Wherefore 
they pray that the defendant be required to interplead. 

The eighth paragraph of the bill of complaint, following the state¬ 
ment I have just made, states: 

“ Wherefore, your complainant submits that the said defendants 
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ought to interplead between themselves, this complainant hereby 
offering to account for and to pay the amount due under said policy, 
to such of the defendants, or to such other person, as by decree of 
this court may be determined to be entitled thereto, or to pay such 
sum into the registry of this court to be disposed of as the court 
shall direct, while the defendants, and each of them, should be re¬ 
strained and enjoined from commencing or prosecuting the threat¬ 
ened actions or proceedings against this complainant. 

To this bill the defendant Gregory answers admitting the allega¬ 
tions of the bill that both she and the defendant Ethel M. Kellogg 
are residents of the District of Columbia; that the said Susan M. 

Kellogg, afterwards Susan M.-by marriage was indebted to 

her at the time of her death, and prior thereto, and that she on the 
6th of March, 1901, made a will wherein she conveyed to her the 
policy in question; that the will was duly probated and the policy 
properly transferred to her by the executor named in said will. 

She denies that the said policy was ever delivered to the insured; but 
avers that it was delivered to the beneficiaiy Susan M. Kellogg, who 
retained it in her sole possession until her death, when it was trans¬ 
ferred and delivered to her; and she therefore denies that the 
defendant, Ethel Kellogg, has any interest in the proceeds of this 
policy. She prays that the issues as set forth between the complain¬ 
ant and the defendants may be adjudicated as prayed for in the bill. 

The answer of the defendant Ethel Kellogg, by Carrie S. Kellogg, 
her mother and guardian ad litem, alleges that Ethel Kellogg is a 
citizen of the State of Wisconsin and has her domicile there; that 
there is due and payable under this policy the full amount of the 
face thereof, to wit, $1,000, together with all accumulations and 
interest thereon and thereunder. 

In the fourth paragraph of her answer she says: 

“ This defendant admits to be true that on or about the 22nd day 
of September, 1882, the above named complainant insured the life 
of one Daniel M. Kellogg, now deceased, in and for the sum of one 
thousand dollars ($1,000) and issued and delivered to him, in 
evidence thereof, its policy numbered 234,117, the same being pay¬ 
able, upon compliance with the conditions therein expressed, to the 
mother of the said insured, Susan Kellogg, her executors, adminis-. 
trators, or assigns, and that the said conditions have been fulfilled 
as stated in the fourth paragraph of the said bill. This defendant 
admits that there is now duo and payable under the said policy to 
whomsoever may be legally entitled to receive it, a sum of money, 
but this defendant cannot state, of her own knowledge or otherwise, 
the .exact amount so due and payable. This defendant states, how¬ 
ever, that she has not received from the complainant herein, either 
directly or indirectly any money or other thing of value in settle¬ 
ment of or in part payment of the amount due and payable under 
the said policy, and this defendant believes, and therefore charges 
the.fact to be, that there is now due and payable under the said 
.policy the full amount of the fac'e thereof, one thousand dollars, to- 
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getiier with all accumulations and interest thereunder and thereon< 
This defendant is informed and believes, and therefore charges the 
fact to be, that the said complainant recognized Anna M. Gregory, 
one of the defendants herein, as the legal beneficiary under the said 
polic}’^ and made a loan to her of a sum of money, to wit, ninety-three 
dollars, on the said policy as security, (which loan is hereinafter more 
fully referred to) and that she, the said defendant, Gregory, claims 
only the difference between the full amount of the face of the 
policy, together with the accumulations thereunder, and the ninety- 
three dollars already received by her. This difference, this defend¬ 
ant will admit to be $924.59, as stated in the fourth paragraph of 
the said bill.” 

As I understand it, this paragraph admits, first, that there is due 
and payable under the policy the full face value thereof, to wit, 
$1,000, together with accumulations and interest .thereon; and, 
secondly, that the amount claimed by the defendant, Anna M. Greg- 
or)’^, after the repayment of the loan of $93, will be $924.59, as stated 
in the fourth paragraph of the bill. 

In the fifth paragraph of her answer she avers that she “ is in¬ 
formed and believes that the said Susan Kellogg, mother of the in¬ 
sured and beneficiary under the terms of said policy, having died, 
the executor of her estate executed an instrument in writing, dated 
the 23rd dav of October 1902, and referred to in the said bill as Ex- 
hibit B, purporting to assign the entire interest of said beneficiary 
in said policy to Anna M. Gregory, the co-defendant herein.” 

She admits the death of insured and that proper proofs of death 
have been made. She avers that it is true that she has demanded 
of the complainant herein the entire proceeds of said policy of in¬ 
surance, the amount thus demanded being the full amount of the 
face of the policy, $1,000, together with all accumulations of interest 
thereunder and thereon. 

She then sets out that prior to the filing of the bill of interpleader 
she had instituted an action at law against the complainant com¬ 
pany in the State of Wisconsin to recover the amount so claimed by 
her, to wit $1,000; that said action was commenced on the 4th of 
January and is now pending, that the defendant, the insurance com¬ 
pany, was dul}' notified of the bringing of the action and has con¬ 
ceded that it, the defendant, had knowledge of the fact that it had 
been sued in the State of Wisconsin by this defendant at the time it 
filed its bill of interpleader in this court; that the action at law was 
instituted on that date, viz: on the 4th of January, whereas this suit 
was begun eight days later, to wit, on the 12tli of January. 

In the 8th paragraph of her answer, she says that she “ is informed 
and believes and therefore charges the fact to be that the said com¬ 
plainant acknowledged the title to the said policy to be in the said 
defendant, Gregory; that the said complainant lent or advanced to 
the said defendant, Gregory, a sum of money, to wit: $93; that the 
defendant Gregory, assigned to the said complainant the said policy 
as security for the said loan, and ‘ the said complainant accepted^ 
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recognized and considered the said policy, together with the pfo^ 
ceeds due or to become due thereunder, as its security for the said 
loan; that no part of the said loan has been paid by the defendant 
Gregory, to the complainant and the defendant has claimed and 
now claims a lien upon said policy, whereby the said complainant 
has become and now is directly interested in said policy, holding 
the same as security for the loan of S93 herein referred to; that the 
complainant does not occupy the position of an independent and 
disinterested stakeholder, and has no warrant in law or equity to 
compel this defendant to interplead with the said defendant, 
Gregory.” 

Wherefore she says that in view of the fact hereinbefore appearing 
that the complainant has offered to account for and pay into the 
registry of this court only a portion of the amount claimed by this 
defendant, she believes that she cannot have all the equities in this 
matter rightly determined and settled in this suit; that in view of 
the further fact that she had, prior to the filing of the complainant’s 
bill, commenced an action at law to determine the rights between 
this defendant and the complainant, wherein all such rights can be 
determined, she believes this suit is altogether umrecessary and 
vexatious; and this defendant prays judgment whether she shall be 
required to interplead with the defendant, Gregory; and that said 
complainant’s bill of interpleader be dismissed; and that this de¬ 
fendant have her costs in this behalf most unreasonably and un¬ 
justly sustained.” 

A bill of interpleader has been defined as follows: 

“A bill of interpleader is ordinarily exhibited where two or more 
persons claim the same debt or duty or other thing from the plain¬ 
tiff, by different or separate interests; and he not knowing to which 
of the complainants he ought of right to render the same debt, duty 
or other thing fears that he may suffer injury from their conflicting 
claims and therefore prays that they may be compelled to inter¬ 
plead and state their several claims, so that the court may adjudge 
to whom the same debt, duty or other thing belongs.” 

Some of the authorities hold “ that in order to make a proper case 
for a bill of interpleader there must be a privity of estate, title or 
contract between the defendant claimants; and if one claims under 
a title paramount there is an absence of privity and the suit cannot 
be maintained. Thus it was held in the case of Kyle vs. The Mary 
Lee Coal Company, 112th Ala. 606 that “ One of the essential ele¬ 
ments of the equitable remedy of interpleader, as laid down, is that 
all adverse titles or claims to the thing or debt in reference to 
which the bill is filed must be dependent or be derived from a com¬ 
mon source.” 

The doctrine of privity seems to have been abrogated in England, 
partly by statute and partly by judicial decisions; and in this 
country its validity has also been regarded as doubtful, in ordinary 
actions of interpleader. 

In the case of the death of a lessor, who was a married woman, 
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her husband claiming the rent as her devisee in fee and her heirs 
claiming by descent, it was held that the tenant might file a bill of 
interpleader against them, if he was unable to determine which of 
the claimants had the better right. That is one of the extreme 
cases and perhaps goes as far as any other decided case. 

Badeau vs. Tyler, 1st Sanford’s Ohy. N. Y. 270. . 

That seems to me to be very much the situation of the parties 
here. In the case to which I have just called attention the lessor, 
having died and being a married woman, her husband claimed the 
real estate as her devisee in fee, and her heirs claimed it by descent. 
It was there held, contrary to the general rule that the tenant had 
the right to bring a suit in such a case. 

What is the position of the parties here? The insurance com¬ 
pany, in 1898, issued its policy upon the life of the insured, the same 
to be paid to his mother at his death, or to her executors, adminis¬ 
trators or assigns. She died testate, and under her will transferred 
this policy to Anna M. Gregory, her sister, in payment of a debt 
that she owed her, as is alleged in the answer to the bill of com¬ 
plaint. The executor, seeking to carry out the provisions of the 
will, transferred and delivered that policy to her. In the meantime 
she effected a loan of $93 on the policy, that is after it was so trans¬ 
ferred to her, and later the insured, who was at that time non compos 
mentis, through his wife and committee, undertook to change the 
policy so as to make it payable to his daughter Ethel Kellogg, a de¬ 
fendant here, instead of to the original beneficiary. 

The position of the insurance company is that it is the holder of 
a certain amount of money due and payable under that policy. It 
is, if you please, a stakeholder. The question still remains, how¬ 
ever, whether it is an interested or disinterested stakeholder. It is 
the holder of a certain amount of money which it admits, in the bill, 
it owes to the proper person, either to one of these defendants or to 
some other person and it makes no difference who it may be. These 
two defendants are claiming the money, one as assignee of the policy, 
to wit Mrs. Gregory, and the other under the change of favor, as it 
is called—the change of beneficiary. 

It is alleged here that the complainant company, while it is the 
holder of this mouev is not a disinterested holder and that it has 
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recognized Mrs. Gregory, the defendant, as having the legal title to 
the policy, has made a loan to her and retains a lieu upon the policy 
as its security for that loan; and that, therefore, the relation of 
debtor and creditor has arisen between them, and consequently the 
complainant is not a disinterested holder. 

I do not think it is necessary for me to pass upon the question as 
to whether or not the defendant Kellogg, admitting for the sake of 
the argument that she is entitled to the proceeds of this policy, is 
entitled to take it free from that loan of $93. I have a pretty strong 
conviction upon the subject; but it is not the proper time to pass 
upon that question, under my present view of this case. 
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The insurance company of course contends that, if she takes it at 
all she must take it subject to this $93 loan ; but the company says 
in effect: We are perfectly willing, in order to place the company 
in a position where there can be no question as to its occupying the 
position of a disinterested stakeholder, to pay into this court the 
full amount of the policy, the same to be paid out according to the 
decree of this court. That is to say, if this court should find that 
either one or the other is entitled to' the proceeds of this policy it 
may decree the payment of the full amount of the policy to thai 
person. Such a tender having been made, if the court now gives 
them permission to amend their bill in that particular, which I pro¬ 
pose to do, it relieves the case of a feature that has been strongly 
urged upon the court, that is that the relation of debtor and cred¬ 
itor exists between the defendant Gregory and the complainant com¬ 
pany and therefore the company is not in the position to file a bill 
of interpleader. 

It is of the essence of an interpleader suit that the plaintiff shall 
be and continue indifferent between the conflicting claims. The 
assertion of perfect disinterestedness is an essential ingredient of 
such a bill. The language of the Supreme Court of the United 
States in the case of Graves vs. Sentill, 153 U. S., 485, is: 

“ His relations must be such that an interpleader decreed, be can 
step out of the case altogether.” That will be precisely the position 
of the insurance company here when it has amended its bill and 
has paid into the registry of this court the full amount due under 
that policy. When the court enters a decree of interpleader the 
company will then be in a position to step out of the case abso¬ 
lutely. It has no further interests in the case, because it has paid 
over the last farthing that is due under the policy. It can say 
“ Here is the money. We are in doubt as to which of these two 
claimants is entitled to it. We stand indifferent between them and 
in order that their rights may be fully protected and that they may 
have an opportunity of litigating their rights with respect to the 
fund we tender it to the court to be paid into the registry of the 
court subject to such decree touching the rights of these two claim¬ 
ants as the court may deem proper.” 

In an action of interpleader the amount due from a complainant 
cannot be the subject of controversy and therefore I think the com¬ 
pany has very wisely offered to pay into court the full amount of 
the policy. It has asked leave to amend its bill in that respect be¬ 
cause there will arise contention here in the absence of such an 
amendment as to the amount due from the complainant on that 
policy, not as between Mrs. Gregory and the company, however be¬ 
cause she admits that there is only $924.59 due. She admits that 
she borrowed this money and that there is due her only the residue 
after deducting that amount. But that question will be eliminated 
from the case by the amendment. 

Has the court the power to allow the complainant to amend its 
bill at this stage of the case ? There can be no question as to this, 
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in my judgment. In the case of the Orient Insurance Company 
against Reid, 81 California,'145, cited in theEncyclopsedia of Plead¬ 
ing and Practice vol. 11, page 457, the court said: 

“If any one of the defendants claims a greater amount than is 
admitted to be due in the plaintiff's complaint, the objection that 
the plaintiff is interested to the amount of the excess may be re¬ 
moved by amending t!'e complaint so as to admit the amount as 
claimed by the defendant.” 

At page 468 of the same volume of the Euc^mlopsedia of Pleading 
and Practice, and the cases there cited, it is said : “ If the bill does 
not state all the facts requisite to sustain it as a bill of interpleader, 
the defect may be cured by amendment.” 

So, it seems to me, the right to amend is beyond question. 

Nor is the right to interplead affected by the pending suit in the 
State of Wisconsin. That question is discussed in the cases cited in 
volume 11, at page 455 of the Enc 3 ’'clop 8 edia of Pleading and Prac¬ 
tice, the text being: “But the plaintiff is not precluded from filing 
a bill of interpleader by defending a suit brought against him by 
one of the claimants to the fund, if the defense is not too far per¬ 
sisted in.” He may go so far, in a suit already pending between 
the party filing the interpleader and one of the defendants or claim¬ 
ants, as to preclude his right to require the parties to interplead in 
another suit. 

Now, what is the situation here ? On the 6th of January last 
Ethel Kellogg, by her guardian ad litem, commenced an action at 
law in the State of Wisconsin, to recover the amount due upon this 
policy. Thereupon the company, by a proper pi’oceeding, as I 
must assume, secured a restraining order in the court in which the 
case was pending enjoining the plaintiff from proceeding in that 
cause until this case was disposed of. 

Here are two courts that have jurisdiction. The Wisconsin court 
has jurisdiction of the corapan.y in the action at law brought by the 
defendant Kellogg, and this court has jurisdiction of all the parties. 
The rights of the parties can be settled in one suit, in a proper pro¬ 
ceeding. The suit in Wisconsin is an action at law, and it is simply 
between one of these claimants and the insurance company. 

Between allowing that suit to proceed, in which the company is 
simply called upon to join issue in an action at law with one of 
these claimants, and permitting this suit to proceed, in which all of 
the parties are before the court, and all of their rights can be deter¬ 
mined, it seems to me it is the plain duty of this court to retain juris¬ 
diction and to dispose of the case here. 

It has been urged upon the court that this is a Wisconsin con¬ 
tract and therefore the Wisconsin court should be permitted to 
retain jurisdiction so that it may construe the contract by the rules 
of construction, applicable to such instruments, recognized in that 
State. That argument does not appeal to this court. The rule is 
that where a court is called upon to construe a contract of another- 
jurisdiction a Wisconsin contract, if you please, the court will foK 
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lovy the decisions and rules of construction adopted by the courts of 
that State in similar contracts, and therefore this court, so far as that 
question is concerned, is as much bound by tiie rules of construction 
adopted b}' the court of last resort in the State of Wisconsin as their 
own courts are bound by such rules of construction and the de¬ 
cisions applicable thereto. 

Without enlarging on the suggestion I have already made, I am 
of opinion that this bill of interpleader has been properly filed, and 
that the insurance company has the right to require these complain¬ 
ants to interplead and settle the dispute between themselves; that 
it should be oermitted to amend its bill so as to relieve it from anv 
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question as to the relation of debtor and creditor between any one 
of these claimants and the company. So that leave will be granted 
to amend the bill of complaint and an order will be passed requir¬ 
ing the money to be paid into the registry of this court and when 
paid that the complainant be dismissed with costs and the defend¬ 
ants required to interplead. 

THOS. H. ANDERSON, Justice. 


Supreme Court of the District of Columbia. 

United States of America, \ . 

District of Columbia, j 

1, John R. Young, clerk of the supreme court of the District of 
Columbia, do hereby certify, in obedience to the writ of certiorari 
hereto attached and returned herewith, that the foregoing are true 
and correct copies of 

“ 1. The answer of Anna M. Gregory, one of the defendants to 
the original bill, and 

2. The opinion of the court,” 

containing the words and figures omitted from the record heretofore 
transmitted to the Court of Appeals in cause entitled The Mutual 
Life Insurance Company of New York, a corporation, complainant, 
and Anna M. Gregory et al, defendants, No. 24,415, in equity. 

In test! mon}’’whereof, I hereunto subscribe 
Seal Supreme Court ray name and affix the seal of said court, at 
of the District of the city of Washington, in said District, this 
Columbia. 12th day of October, A. D. 1904. 

JOHN R. YOUNG, Cl&rL 

[Endorsed:] No. 1442. Ethel Kellogg, appellant, vs. The Mu¬ 
tual Life Insurance Company of New York Return to writ of cer¬ 
tiorari Court of Appeals, District of Columbia. Filed Oct. 16 
1904 Henry W. Hodges, clerk. 



